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Alieration of the regisier - rectification - T shaped track abutting wo adjacent furms -
respondent vegistered as the proprivior of the track - issue as io whether the applicant or
the respondent hax a paper tille to the track — if the applicant has a paper iitle issucs as ro
whether the respondens s a proprictor in possession ar whether there are exceptional

circumstances not to make an ovder for rectification

Wheeldon v Burrows (1879) 12 Ch ) 31; 1A Pye (Oxtord) Ltd v Graham [2003] 1 AC 419;
R [on the application of Smith) v The Land Registry [2009] EWHC 328 (Admin); R (on

e

the application of Best) v The Land Registry, [2015] EWCA Civ 17

1. These proceedings concern title 10 a T shaped track ("the track") abutting Iwo adjacent

farms near to the village of Worthen, which lies 30 miles (o the west of Shrewsbury.

Z The plan aonexed hereto shows the track coloured red. The vertical section of the T
shape will be referred to as "track {1]" and the longer horizontal section of the T shape will be
referred Lo as "track |2]". Track [2] will itsell be divided into "track [2N]" between points B
and C, and "track [25]" between ponts C and D,

3, Track [1] runs from point A in the south west to s point just south west of point C. Track

[2] runs from point B in the north west, through paint C, 1o paint 1) in the south east,

4, Mr Dale, the applicant, is the registered proprictor of Binwestan Hall, Wortheo.
shrewsbury SYS 9JG ("Binweson Hall"), which is regisiered at Lund Registry under (ifle
number 51235146,

5. This title includes a house, yard and silage pit. Mr Dale was registered as the first
praprictor ~f Binwestan Hall on 26 August 2015, although the property has been in his

[amily since 1965,

b. Binweston Hall is bounded on its north west side by track [ 1], and on its north cast



side by track [25].
EH Mr Jones, the respondent, is the registered proprietor of twa relevant titles:

(h) White House. Binweston Lanc, Worthen, Shrewsbury 5YS 916G, which is

registered at 1 and Repisiry onder title number 8118 | 888.

{2) Land lying to the Nerth Fast and South West of White House, which i3
registered at Tand Registry under title number SLISIEED.

8. These ttles ("the White House land”) include o house and yard. wogether with
large area ol farrdand w e vorth cast and south cast. Mr Jones was registered as the
proprictor of both ttles on 13 December 20006, although these propertics have been in his

family for three generations,

9. Track | 1] abuts the south cast side of part of the White House land, and the north
west side of Binweston Hall. Track [2N] runs between parts of the White House land.
Track [28] abuts the south west side of part of the White House land and the north east

side of Binweston Hall,

). The plan annexed shows. for illustrative purposes, Binweston Hall edged in green,

and the relevant part of the White House edged in blue.

il. The whole of the track is registered within the titles ol the White House land.
The applications
12

2, On 2 February 2016, Mr Dale made ap application 10 alier (he title plan of one of
the White House land titles, number SL181889, by removing part only of the track and
having that part of the track included within the title plan of Binweston Hall ("the first original

application”),

13, On 10June 2016, Mr Joues objected to the first original application on the grounds (hal

Tad



he had 4 good paper fule i, his parl of the track, alternatively that he was a proprictor in
possession of that purt of the track und rectification of the register should be refused under

paragraph 6(7) of schedule 410 the Land Registration Act 2002 ("the Act"),

4. OnZOMarch 2017, the dispute was referred 10 the tribunal under the provisions of 73(7)
of the Act and became reference 201 70314

15. On 1l December 2017, Mr Dale made a Torther application to aller the title plan of both
the Whate House Jand titles by removing the remaining part of the track and have that part of

the track included within the title plan of Binweston Hall ("the sccond original apphication™),

16. On 18 Janusry 2018, Mr Jones objecied o 1he second ariginal application. Again, this
was onthe grounds thathe had a good paper litle o theremaining pan of the track, alternatively that
he wus @ proprictor in possession of the remaining parl of the tack and rectification of the

register should be refused under paragraph 6(2) of schedule 4 1o the Aci.

17. On 29 Murch 2018, the diz mwie was referred to the tribunal under the provisions of 73(7)
of the Act and became refercace 2018/0283. Both refercnces have been case managed heard

together.
18, There are, accordingly. two issues in these proceedings:
(1Y Which of the parties has a good paper title to the track?
(2) I Mr Dale does have a good paper title, chould alteration of the register

nevertheless be refused becanse Mr Jones is a proprietor in possession or there are exceptienal

circumstances which justily not making the alteration?'

I Paragraph 1 of schedube 4 10 the Act provides thin refereaces o reatification, in reluivn w alesiion of the
register, are lo aheration which involves the correction of a mistake and prejudicially uffects the utle of q
regisicred proprieter. Paragraph () provides that the registrar mayv alter the register for (he puipase of
correcting o mistake, Parugraph 6(1) upplics paragraph 6 1o such o power, so far as reliting 10 rectilication.
Pavagraph 6{2) provides no alteration alleeting the lithe of the proprictor of a vegisiered estate in land may be
e wnder pangruph 3 withou! the proprictor's consen! In relation 1o land in his possession unless (1) he has
by fraud or fack of proper cirs coused or substantially contributed to the mistake. or (h) it would for any uther
reason be wnjust tor the alteration aal 13 e made. Fagraraph 6(3) provides that if on an application wder
paragraph 5 the registrar has power W wake the alieration, the application must be approved, untess there are
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“I'he First 1ssue

19, The partics' relevant titles first became divided on 29 Septesuber (920, The same

vendors conveyed on thal day:

(1) certain land w0 John Jones, William Hdgay Jones and Margacel Jones whase

address was given gy Binweston Hall ("the (st 1920 conveyance™);

(2)  vertain bend 1o Joho Thomas Jones and Thomas Percy Jones whose address was

wiven as the White House ("the second 1920 conveyance™).

2. The parcels clavse in the first 1920 conveyence 15 as follows:

Al that imesseage or iencment farm butldings and land knowit as Bimweston Hall
coninining 321.765 acres or theveabents situated in the Parish of Worthen in the said
Cowty of Salop formerly in the occupation of Jane Brown and now of the Purchasers
which said premises are more particularly deseribed in the Fivst schedule hereto and
are for the purpose of ientifications only shown oa the plan drinen on five back of these

rresenty and are thereon colonred piuk

210 The First schedule eontains the allowing:
OS5 Map No Description Acreage
2025 Road A9l
2085 o A14

22 Itis elear from the plan o the first 1920 conveyance that:
(1) wrea 2025 a8 track |1 and

£2)  area 208508 track | 2]

exceptional cirenmstance s which sty not making the alteration, In dhese procesdings the tribinal is exercising
the pewers of U Tegisiin,

[, )



Baoth the numbering and the measurements correspond.
23, The pareels clause in the second 1920 conveyance is as follows:

All that wesspage or tenement furm buildings und laid known es The Whise House
Sttuate af Binweston Lane in the Pavish of Worthen in the County of Sulop
contitriing {37 wcres three roods and thirey five percies or thereabouts now in
tiie occupation of the purchasers the particulars [itlegible] in the First schedule
hereto and witich said hereditantents by way of wientification arve defineated and

coloared pink on ihe plan annexed hereto

24, The First schedulfe contains no reference o areas OS 2025 or O8 2085, The
plan to the sccond 1920 conveyance identilies area OS 2025, but rack [1] is uncoloured.

On the other hand, it docs not refer to area OS 2085, but irack [2] is coloured pink,

25. Mr Dule has & good root of title to Binweston FHall from the firsl 1920
conveyance, The deed of partition, dated 30 April 1988, made between Mr Dale Senion
and his siblings does include a conveyance of the track. Mr Jones has a good ool of title
1o the White House tand (or at Jeast part of it) from the second 1920 convevance. In his
closing submissions Mr Evans, on behalf Mr Jones, argued that, on the plan lothe second
1920 conveyance, (1) arcas NS 2,27, 08 2028 and O8 2029 included area OS 2083, and
(72} areas O8S 2026 and O 2046 possibly included area OS 2025,

20. Lam unable 1o accept this submission, The above summary shows that there is
overwhelming evidence that the hiest 1920 conveyance conveyed the track to Mr Dale's

predecessars in title, the then occupants of Binweston Habl

The second issue

Z7. Unlike the first issue. the second issue involves considering the geography of the
track and evidence of fact. The question is was Mr Jones in possession of the track at the

date of the original applications?



A brief ewtlinie of the conveyancing history of Binweston Hall and My Dale's witnesses

28. In 1963, Binweston Hall and other land, including the irack. came info the Dale Family
when it was purchased by Mr JH Dale. In 1974, Mr JH Dale conveved this land to Mr Dale’s
father, Mr JC Dale ("Mr Dale Semor®) and three other Family members. In 1988, Bimweston
Hall, including the track, was conveyed to Mr Dale Senior by 4 deed of partition. In 2013, Mr

Dale Semor eansiereed 1s land 10 MrDale.
29 Mir ale gave aral evidence, He called:
(1} Mr Dale Senior,

(2) Mr Gittins, who has worked as a tactor deiver and gencral farm worker at

Binweston Hall since 1993,
A bricf outline of the conveyancing history of the White House and Mr Jones " wiinesses

30, As | have said, the White House land has been in Mr Jones' Taniily for three generations,
This was since the second 1920 conveyance. Mr Jones' i~uv zdie predecessor io titke had been
his father ("M Jones Senior") who died in 2005, He had owned the White House land singe
1965, The White House Jand was transfesred o Mr Jones in 2006, which prompled first

registration.

31. Mt Jonas gave oral evidenee. He called Ms Sargeant. his partner of 18 vears. He also
put in evidence a letter from Mr Rvder who worked for Mr Jones Sesior on White Housc farm,

He recalls concreting a silage it Floor and the track down 1o the road (kis must be track [L]) in

Spring 1982,
Wit is possession?
32, As Lord Browne-Witkinson pointed out in the different conlext of adverse possession

in JA Pyve (Oxtord) Lid v Graham [2003] L AC 419 [40]: there are two elements neeessary for

legal possession: (1) a sufficient degree of physical costody and control (factual possession):




and (2)an intention to exercise such custody amnd control on ene's own behall and for one's owi

benefit (intention (0 possess). Both elements need to be present.

33, Mistobe noted that exercising a right of way over fand is entirely different from having

possession of the land. A right of way is a right which burdens land in the possession of another,

The geogruphy

34, I have had the benefit of a sile view, numerous photographs in the hearing bundle and
the photographs taken by the Land Regisiry surveyor during the course of his survey on 12

October 2015 ("the Land Registry survey™).

35 'Ihe Land Registiv survey plan shows three points of access from the White House land
onto truck [ 1], Thure is only one puint of aceess onto the track from Binweston Tall, This is

from Binweston |Lane onto track [1] at point A.

36, looking Iom Binweston Lanc, Mr Jones' milking bait is on the el haod side of track

|1] immediately behind point A, Mr Jones has installed a gate across track [ 1] al the side of the

milking barn, close 1o point A.

37. Mr Jones' predecessor in title, Mr Jones Sentor, laid tarmac on track [1] near to his

milking barn and further up the track.

3. “Lhere is ¢ public bric’ way running along track [ 1] fron: point A to point C, which then

rans teft along track [2N] to point B and belong.

39, Just past Mr Jones' milking barn. there is gn old gatepost where a gate had once been

Situated across track 1],

40.  Imumcdiately past this old gatepost, there are situated on the Teft hand sicde of track [1)

Mr Jones’ Dutch Barn, which is used [or the storage of hay, and his cowshed.



41, MrJones Senior laid o further arca of tarmae an track [ 1] nour to bis hay barn. The Land

Registry survey deseribes truck [1] as a metalled concrete driveway.

42, Opposite Mr Jones' Dutch Barn and cowshed. there is second gate which M Jones has

installed across track [1]. This gate i< not locked.

43, Turning left at the top of frack [ 1] onto track [ZN], there is a ménage built by Mr Jones

an the right hand side_ There is a gate a1 point B leading on (o turther land belonging to Mr

Joncs.

44, Turning tisht at the op of wack [1] onte track [25]. just past point € there 1s on the

right @ third gate swhich Mr Jones has instalicd across track [25].

45, Further down, on the tebt hand side of tiack [28), is situated Mr Dale's silage pit ("the
silage pit™). The silage pit is covered over and protecied by 'arge arcas of plastic upon which
there have been placed a large number of tyres. The s.iv of the silage pit vsed to be a Tield. It

was excavated in 1973/4, since when it has had its present use.

46.  Mr Jones has erecred o wire [ence along the right hund side of track [2S], and there is &
barbed wire fence and hedge along (he left hund sicde of track |28]. The Land Registry survey

deseribes Track [2] as an uvnmade track.
47, There is a gate at point D leading on 1o further land belonging 1o My Jones.

4R, Al some point during Lhis litigation ane of the gates along the track was Jacked, but it

is no longer locked.

49, Mr Dale only uses the track for one purpose. That purpose is to gain access to thesilage
pil. The grass which is to be turned into silage is placed in the silage pit from Binweston Hall.

ol fron the track,



50. However, the fyres must be removed from the siage pit cach ime new grass is placed
init. They arc tuken from the silage pit and placed on truck [25] for a short while until the

work on the silage pit is completed and they can be teplaced on top of the silage pit.

o1, I order to guin access for this work, those working for Mr Dale have 1o use track [1]

and track [28]. This sume route is used when new tyres are needed.

Mrloaes' case

h

2, Mr tones' casc is as follon. 5

(1) Not onty is there o access from Binweston Hall (o the track, but there is a

considerable height ditfercnce between the propertics,
(2 Access to the truck for Mr Dale and his predecessors in title 1o move the yres
from the silage pit onto track [28] and to deliver new tyres has always been by consent. On

the other hand, Mr Joncs and his predecessors in titke have always used the track without (he

consent of Mr Dale or his predecessors in title,

(3)  The following activities have been carried out on the track by Mr Jones nnd his

predecessors in tithe:
(a) Erecting gales.
(by  Installing scewrity lighting,
(¢)  Futing down conc.ele along track [1]. Mr Jones has produced a diary ol Mr
Jones Senior dated 13 April 1996 where he records that he has put 30 1ons of stone on
the track. He has also produced diaries between 1980 and 1983 showing congreting of

the track. Thete is no mention of any consent being given by Mr Dale Senior.

(d)  Putling up fencing along track [25],

10



(e}  Cutting the hedge along track [25].
(1) Locking a gate on the track.
{d) Mr lones has submitted a number of planning applications which show the

track as part of the While House land. Mr Dalc has never taken a point on this. Mr Dile

is only claiming owncrship of the track 1o thwar planning permission Mr Jones has

been granted.

(2)  MrJones' predecessors in title eraned rights (o respect of a water pipe o a
neighbouring frmer, My Payvue, by a deed dated 3 January 1985, The plan to the deed

showed the tack colowed pink as part of the White House Land.

(6)  ‘Fhe track is the only mcans of access to some of the ficlds within the White

House fand.
(7)) A cropping agreemenl with Mr Dale made in 2013

My Dale's case

n
i

Mr Dale's case is us follows (using the same paragraph numbers):

(1) It is accepled that there is no access directly from Hinweston Hall to the
track, butl access 1s gamed via Binweston Lane to point A Mr Dale uses a track to enable
him to remove tyres from the silage pil, keep them for a short time on the track, and then
replace them once the fresh-cut grass has been covered in plastic, Sometimes new tyres
are Luken down the wack o the siluge pit. There is no difficulty in moving the tyres over
the fence along track [28], so any difference in levels between the two properties is of no

CONseqguUence,

(2) M Dale denies that consent has ever been given [or him Lo access the silage

pil. He accepts that he has never given permission to Mr Jones to use the track tor his

JPUTPRISCS.
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(3)(a3-(c) Mr Dale uccepts thal Mr Jones has crected gates, installed sccurity
lighting and pul down concrele along track [ 1], However, all these activities must be seen
in their context. When Mr Jones takes a significant number of cattle down to the milking
shed from his fields or cattle shed, many of the animels have to be loft standing outside the
milking shed on the track for some time before they return (o graze. The amount of mess
made by the catlle on the unmade compacted soil surface of the track when this happened
had a very adverse cifect on fhe drainage. The mess was very difficult 1o clean up and
created @ run off which would have blocked the drains. Aceordingly, the conerele was put

down, not as an assertion of possession, but 1o hetler enable the carrying out of the milking

ot the catllc.

(3Y 1) Mr Dale aceepte .t Mr Jones put fencing along track [28]. However, this
was done for the purpose of protect ing his livestock from entering the silage pit. Originally,
Mr Jones had lixed barbed wire the top of the fence, But Mr Dale removed i, without any
protest from Mr Jones, and it iemains rolled up at the side of the silame pit and not in use,
Moreover, the fence has had no cffeet on the operations carried on by Mr Dale al the sitage
pit. Mr Dale’s employees and contractors simply pass the tyres over it This is been done

withoul any protest prior (o this liligation.

(3X¢) Mr Dale said that after Binweston Hall was transferred to him, he began
cutting the hedges on track [25]. He travelled along the track regularly, so he simply
trimmed the hedge back o allow case of access. Mr Jones chipped in wilh that task and
occasionally eul the hedges, as he himself was using the track regularly. There came a time
when they stopped cutting the hedges, but the track still remained accessible. Mr Jones
only started cutling the hedge again after this dispute had begun. and this work has been

invoiced (o Mr Dale who paid for il to he done,

(3K Mr Dale accepts thal Mr Joncs has erected gaies (o the track. This was nol
donc to pre vent entry by anyor +. bt to keep the cattle under control whilst they were being
milked. The gates have not been locked, at least vatil this dispute arose, and there is no

pate which is locked any more.

12



(1) Mr Dell accepis that a number of planning applications have been made by
Mr Jones. He had no reason to object ta them. Uniil the application made in 20135, this was
because none of them sought to use the frack as a means of access, Although Mr Dale did
not object to the application is made in 2015, this threw up the dispute about access and

the tirst original application was made shortly afterwirds,
(6)  The cropping agreement did not relate 1o any part of the disputed land.
(7)  There is @ public right of wity running actoss tvack [1] and track [2N].
Discussion

34, The burden of proof on the second issuc is on Mr Jones. There is no presumption

it as the registered proprictor, he §s in possession until this is rebutted.

55.  One point can be disposed of quickly. The presence of a publie right of way aver

part of the track does not assist Mr Dale. There was 4 right ot way across some ot the

disputed land in Pye, R {on the application of Smith) v The Lund Regisiry [2009] EWHC,
328 (Admin}, refereed Lo in Mr Byre's skeleton argument, has 1o be read in the light of

the subsequeni decision of the Coust of Appeal in R (on the application of Best} v The
Land Registry [2015] EWCA Civ 17,

56, One striking Feature of the case is that il is common ground Mr Jones is allowed Lo
use the track to lake his cattle o and from the milking shed and 10 siand some ol the caltle
on the track whilst others are being milked. He atso has full use of the track 1o gain access

to his land.

57.  Therc was little analysis of this activily at the hearing, save that Mr Jones relied

upon it as park of his clain to have possession of the track.

58, Inmy judgment the use made of the lrack by Mr Jones amounts 10 an easement. Mr
Joncs uses the whole of the track for agricullural purposes, He needs to use both himbs of

track [2] 1o gain access to his fields at points 13 and D. Indeed, in his oral cvidence he

13



described the track as the artery of his Gum. I agree with 1hat description,

39, luseems to me that there are sound reasons why the owners of the White House

Laud have the benefit of an easement for agriculural purposes over the track.

60, Itis apparent from both the 1920 conveyances thal the respective purchasers were
in occupation of their respeciive properties. The fikelihood is that the occupiers of both

propertics were making use ol Lhe track for agricultural prrposes.

61, I the circwmstances, the owners of the White Houge Land aeyuired an easement
over the track under 8.6 Conveyancing Act 1881 (now .62 Law of Property Act 1925)_ It
does not matter that at the date of the convevanee, the quasi-servient iepement is occupied

by another tenant of the sune landlotd (sce Gray Flements of Land Law at paragraphs
5.2.42Y),

62 1f1am wrong on lat, pi-ialy prescriptive rights in favour of the White House land

aver 1he track have arisen,

63.  The activities of Mr lones and his predecessors in litle, namely (1) erceting gatcs,
(2) putting down concrete along track [1], pulting up fencing along track [2S], and (3)
cutling the hedge along track [2S] ure all referable to the usc of the right of way over the

Irack and are not in my judgment. on the particular facts of this case, acts of POSSESSIon.

64, The putting up of security lighting is equivocal because the lights protect the Whitce
Houwsc land as well as the track, The locking of a gate along the track only oceurred after
this litigation arose and therefore carries little if any weight. Mr Dale has explained why

he has never objected to any of 1he planning applications, and (hal the cropping agreement

relates to differcnt land.

65.  On the issue as to whether or not Mr Dale or Mr Dale Senior ever asked Mr fones
or Mt Jones Senior pcrmis'-.mn t{n use the track for the purpose of moving tyres 10 and from

the sitage pit, I preter the L\'ldEIILc of Mr Dale, Mr Dale Scnior and Mr Gillins (o thay of

Mr Jones and Ms Saracuat,

14



66, M ones has convinced himse!f that permission was given, 1 do not believe he is
trying 10 mislead me. However, [ consider it highly unlikely thut, as he suggests, access
has always been allowed with permission and that Mr Gitting has approached him on
several oecasions 10 request access (see paragraph 7(1) of Mr Jones™ second statement of

case and paragraph 14 of his second witness statement ).

67. This lcaves the evidence of the 1985 granl of rights in respect of the waler pipe. Al
the most this is evidence of an infention 1o possess. it is not evidence of faclual

possession,
6%. The issue of possession of the track is best summed up by the Land Registry survey:

There wre no signs 1o dicate the vhvious owner of ihe track. It is obviously
wsed by borth jurmers (o access their farns und tie general public o use the

public footpath

69. Mr Jones is not therefore a proprietor in possession of the track. Nor, do | consider

there is there any other reason why it would be unjust for the alteration of the register not

to be made,

Conclusion
70. 1 shall thercfore dirset Land Registry to give effect 1o both original applications as if
the objections had not been made. | will also direct Land Registry to enter the burden and

benefit of a right of way over the track in the respective registers,

1. Mr Dale is entitied 1o his costs, Tle must within 14 days of receipt of this
decision provide 1o Mr Jones and the tribunal a schedule ol costs in form N260. Mr Jones
must within 14 days of receipt of the schedule of costs provide 1o Mr Dale and 1o the
iribunal any represcitations about or objections 10 the sek: dule of costs. | will then

decide whether to carry out a summary asscssmen! or to direct a detailed asscssment,



Dated this 12th day of February 2019 P

BY ORDER OF THE JUDGE OF THE PROPERTY CHAMBER OF THE
FIRST- TIER TRIBUNAL
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PROPERTY CIHHAMBER
FIRST-TIER
TRIBUNAL
LAND REGISTRATION DIVISION
IN THE MATTER OF A REFERLUNCE FROM HM LAND REGISTRY
LAND REGISTRATION ACT 2002

2017/0314 and 2018/0283

BETWEEN:
JAMES ANTHONY DALE
APPLICANT

and

JOHN GLYNN JONES
RESPONDENT

Properly Address: Land lying to the North East and South West of White House,
Binweston Lanc, Worthen, Shrewsbury SYS 901G

Title Number: SL181889

Belore: Mr Simon Brilliant sitting as Judge of the Property Chamber of the

First-tier Tribunal

The Chief Land Registrar is direcled:

L. To give effect 1o both the Applicant’s eriginal applications as if the objections had nol
heen madc.

2. Pursuant to rule 40{3)(a) of the Tribunal Procedure (First-tier Tribunal) {Property
Chamber Rules 2013:



(1) to enter the benelit of a right of way on foot and by vehicle for all agricultural
purposes over the land the subject of these procecdings by virtue of .6 Conveyancing Act 1881
(“the right of way™) on litles SLI81888 and S1.1R1889.

(2) 1o enter the hurden of the right of way on title SL.235146

Dated 12 February 2019 . »

Joma Brlbay Y, "
BY ORDER OF THE JUDGE OF THE PROPERTY CHAMBER OF THE FIRST -
TIER TRIBUNAL



