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BRIEFING NOTE -

SUCCESS IN THE SUPREME COURT FOR SALLY
HARRISON QC AND SAMANTHA HILLAS

After four months of deliberation, the Supreme Court handed down today
the much awaited judgments in the high profile cases of Sharland and
Gohil. These landmark judgments redefine the law and clarify the
procedure in cases where one party to a marriage or civil partnership
alleges that the other has failed to make full and frank disclosure of their
assets.

Sally Harrison QC and Samantha Hillas from St John’s Buildings
represented Varsha Gohil in her appeal to the Supreme Court which was
heard in June alongside Sharland.

In the case of Sharland, Mrs Sharland sought an equal division of the
assets after a long marriage during which the parties had three children.
After reaching a settlement with Mr Sharland which she believed afforded
her an equal share of the assets overall, she discovered her husband had
misled her and the court as to the value of his shareholding in his IT
company, the majority of which he retained as part of the settlement.
Mrs Sharland applied to the Court to overturn the settlement. Despite
finding that Mr Sharland had indeed misled both Mrs Sharland and the
court, both the High Court and the Court of Appeal held that Mrs Sharland
should nevertheless be held to her agreement. Mrs Sharland sought
permission to appeal to the Supreme Court. Following the grant of
permission, the case was listed to be heard alongside Gohil.

Mrs Gohil settled her divorce case in 2004. Despite her belief that she and
her husband had, during the marriage, amassed substantial capital from
his partnership of an international private client solicitors’ firm based in
Mayfair, Mr Gohil disclosed to the court that he had only a modest income
and no assets. His case was that the assets which Mrs Gohil claimed were
theirs belonged to family members or third parties. Mrs Gohil accepted a
settlement which gave her capital of £270,000 together with child
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maintenance payments for the couple’s three young children and a
modest maintenance order for herself. Within a short space of time, it
became clear to Mrs Gohil that the standard of living Mr Gohil continued to
enjoy could not be supported by the assets and income he disclosed to
the court and in 2006, she began a lengthy battle to overturn the original
settlement.

Her application was not finally heard until 2012, the proceedings having
been halted whilst Mr Gohil was arrested, charged and ultimately
convicted of a number of money laundering offences. Mrs Gohil, who was
present during her husband’s criminal trial, began finally to unravel the
intricate methods by which he had moved money around the globe for his
own benefit. Armed with this information, Mrs Gohil was successful before
the High Court in 2012 resulting in part of the 2004 agreement being set
aside and enabling her to make a claim on the assets her husband had
hidden from her and from the court. Mr Gohil appealed to the Court of
Appeal which ruled in his favour saying that (1) the evidence Mrs Gohil
relied upon to establish non-disclosure was inadmissible and (2) that the
High Court had applied the wrong test in any event.

The Supreme Court has today overruled the Court of Appeal, describing
its judgment as “a rare aberration” and restoring the High Court’s order in
Mrs Gohil’s favour.

Sally Harrison QC and Samantha Hillas acted for Mrs Gohil throughout her
application for permission to appeal to the Supreme Court and, following
the grant of permission in November 2014, during the three day hearing
before a panel of seven Supreme Court Justices in June 2015.

As with all judgments from the highest courts, the judgments handed
down today will require detailed analysis. Sally and Sam have already
begun this process in order to present a series of exclusive seminars
dealing with non-disclosure from their perspective as experts in this
challenging area of law. We can however provide a hot off the press
summary of the decision in Gohil and what this means for practitioners
acting for parties in matrimonial or civil partnership cases where one party
alleges non-disclosure.
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The Court’s jurisdiction to set aside a financial order

e The procedure to set aside financial orders is to be clarified by way
of amendment to the Family Procedure Rules

e The Court of Appeal is not the appropriate forum for undertaking
the fact-finding exercise necessary to establish material non-
disclosure

e Applications to set aside financial orders on the basis of non-
disclosure should be made to the judge who made the original
order

The particular treatment of financial orders made by consent

e The fact an order was made by consent, even when a party is
sceptical about the other party’s disclosure, does not abrogate the
duty of both parties to make full and frank disclosure to the Court

e Any attempt by the non-disclosing party to debar future claims by
his spouse or civil partner to set aside the order are unlikely to
have legal effect

The test to be applied in non-disclosure cases

e Both the High Court and the Court of Appeal misapplied the
principles in Ladd v Marshall [1954] 1 WLR 1489. Those principles
apply only to the receipt of fresh evidence in an appeal

e The Ladd v Marshall principles do not give rise to a separate basis
to set aside a financial order where non-disclosure is alleged and
have no relevance to such cases

e The test in Livesey (formerly Jenkins) v Jenkins [1985] AC 424 is
affirmed: the duty remains with the disclosing party to provide full
and frank disclosure to the court

e The court is entitled to make adverse inferences in the face of an
uncommunicative spouse (affirming Prest v Petrodel Resources Ltd
[2013] UKSC 34)

o If the court finds a party has intentional failed to disclose assets, it
will be presumed that full and frank disclosure would have led to a
different financial order being made unless the non-discloser proves
otherwise
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o If the court finds a party has accidentally or negligently failed to
disclose assets, it is for the complainant to persuade the court it
would have made a difference to the financial order

e In disputed cases, the issue of whether there has been non-
disclosure requires a trial of the facts

e In particular circumstances, even if a trial judge relies in part on
inadmissible evidence, his judgment will stand

For further information contact:

Janet Moorhouse

Marketing and Communications Manager

E: janet.moorhouse@stjohnsbuildings.co.uk
T: 0161 214 1515
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