Criminal Law Update

Tsekiri and DNA Cases: Reversing the Burden?
Historically the Court of Appeal has shown a willingness to quash convictions based solely on DNA evidence linking the defendant to the offending. As recently as 2015 in the case of Bryon
, a case without anything more than a mixed DNA match for the defendant, it is clear that the conviction would have been quashed but for the supporting bad character evidence.

But the recent case of Tsekiri
 highlights the Court's awareness of the advances in DNA technology, although some may feel that it hints at reversing the burden to the defendant, for him to explain where he was at the time of the offence or as to how his DNA became present at the scene of an offence.

Back in June 2016 the complainant in the Tsekiri case was subjected to a robbery outside Wimbledon Park Tube station. She left the station and walked the short distance to her car which was parked close to the station. She got into the driver's side and prepared to drive away but before she could do so a man from outside the vehicle opened the driver's door before robbing her of a gold necklace. 

Swabs were taken from the exterior driver's door handle of the car which undoubtably was touched by the offender in order to commit the offence. A mixed DNA result was obtained and the examining scientist concluded that the profile consisted of components relating to a single major contributor and to at least one minor contributor. The DNA from the major contributor was consistent with the DNA profile of the appellant. The match probability was 1:1 billion. 

The scientist could not say when the the DNA had been deposited, nor could he identify the source of the DNA, such as blood or saliva. The scientist even conceded that the deposit could have been due secondary transfer, i.e. the appellant having touched another person who had then touched the exterior door handle. However, the scientist considered that secondary transfer was unlikely given that the DNA in question was the major contributor. 

There was no other evidence linking the appellant to the offence: when interviewed under caution he exercised his right to silence, and the complainant failed to identify him during the course of an identification procedure. 

At the conclusion of the prosecution case there was a submission of no case to answer on the basis that no reasonable jury properly directed could convict on the available evidence. This submission was rejected and the appellant was convicted. 

On appeal, the Court of Appeal placed heavy emphasis on the recently decided case of FNC
 and its conclusion that DNA that had been directly deposited in the course of the commission of a crime by the offender, and specifically a very high DNA match with the defendant, would be sufficient without more to give rise to a case for the defendant to answer. In placing this reliance on FNC, the Court rejected the approach taken in Bryon in 2015 and noted that the techniques of DNA analysis have improved markedly in the last decade, so what was insufficient scientific evidence a decade ago will not necessarily be insufficient now. 

The Court also stressed the importance of the fact that the DNA had been left on an article at the scene of the crime before posing a number of relevant factors:

1. Is there any evidence of some other explanation for the presence of the defendant's DNA on the item other than involvement in the crime?

2. Was the article apparently associated with the offence itself?

3. How readily moveable was the article in question?

4. Is there evidence of some geographical association between the offence and the offender?

5. In the case of a mixed profile, is the DNA profile which matches the defendant the major contributor to the overall DNA profile?

6. It is more or less likely that the DNA profile attributable to the defendant was deposited by primary or secondary transfer?

The Court was keen to stress that the list was not exhaustive but that each case will depend on its own facts. The crucial point is that there is no evidential or legal principle which prevents a case solely dependant on the presence of a defendant's DNA profile on an article left at the scene of a crime being considered by a jury. 

It is factor one that will given defence advocates the most cause for concern. The Court of Appeal suggests that if in interview the defendant gives an apparently plausible account of the presence of his DNA profile, that might indicate that the prosecution had not raised a case to answer. On the other hand, the total absence of any explanation would leave the evidence of the defendant's DNA unexplained. Ultimately the Court concluded that the absence of any explanation in such a case would mean that there would be no material to undermine the conclusion to be drawn from the DNA evidence.

This is of significance tactically as in cases of this nature a defendant would consider not giving evidence and simply putting the prosecution to proof. However, it is clear that in the absence of an explanation in interview and nothing by way of explanation in the defence statement, this will not be sufficient to guarantee a successful submission at half time as might previously have been the case. 

While some may view this as the Court of Appeal forcing the defendant to provide an explanation as to the possibility of secondary transfer, the reality is that the Court is simply acknowledging that testing of DNA has advanced in recent years and is now sufficient as evidence alone to convict a defendant in certain circumstances. 
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